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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC15-01829 
CASE NAME: RAMIREZ-CENICEROS VS. PACIFIC SPECIALTY 
HEARING ON MOTION FOR COST OF PROOF OF SANCTIONS & POST-OFFER COSTS 
FILED BY PACIFIC SPECIALTY INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Defendant PSIC moves for an award of sanctions and costs pursuant to Code of Civil Procedure 
§§ 2033.420 and 998.  The motion is denied. 
 
PSIC first seeks costs of proof, including attorney fees, based on plaintiff’s refusal to admit 
certain items in response to requests for admission.  Section 2033.420 allows for recovery of the 
costs and fees incurred in having to prove a fact that was denied in response to RFAs, though 
subject to some important exceptions – most importantly, when there was “reasonable ground to 
believe that that party would prevail on that matter”. 
 
PSIC complains that plaintiff refused to admit that a copy of the policy was mailed to him 
(RFA 5), pointing out that plaintiff did not dispute that fact in opposing PSIC’s summary 
judgment motion.  That improperly conflates the states of knowledge, and the duties, of an 
opposing party at different stages of the litigation.  If a party (from his own knowledge and the 
evidence available to him) actually does not know whether a given fact is true or not, he is not 
required to admit the truth of that fact in response to an RFA, but may instead wait to see if the 
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opponent is able to prove that fact from its own sources.  When the opponent does prove the 
fact (e.g., in a declaration for summary judgment) and the first party still has no evidence with 
which to dispute it, the fact will be uncontested for purposes of summary judgment.  That is what 
happened here.  But it does not follow that the responding party was required to admit the truth 
of a fact back at the point of RFAs.  There is nothing facially implausible about an insured 
consumer not remembering one way or the other whether he got a copy of the policy in the mail, 
much less recognizing the particular document – and PSIC offers nothing to show that his 
original denial was perjurious or in bad faith. 
 
PSIC next complains that plaintiff declined to admit that certain provisions were in the policy 
(RFAs 7 and 10).  Based on the summary judgment briefs, the Court takes that not as a factual 
denial of the textual contents of the documents, but as a legal contention about whether 
limitations on the policy were binding on plaintiff.  On summary judgment plaintiff made, and the 
Court roundly rejected, a legal argument as to why they weren’t so binding.  Having commented 
in its prior ruling that plaintiff’s argument could not be made with a straight face, the Court 
declines to find that plaintiff had “reasonable ground to believe that [he] would prevail” on that 
legal argument.  But it does not follow that any fees or costs should be awarded under 
§ 2033.420, because the Court cannot see that PSIC incurred any additional fees or costs in 
proving this point.  To prove the textual existence of the policy limitations, PSIC needed only to 
provide and authenticate the text of the policy – which it was surely going to do anyway.  
Beyond that, PSIC had to make a legal argument why the limitations were binding on plaintiff.  
But § 2033.420 has to do with proving facts, not winning legal contentions; it should not be used 
as a backdoor “prevailing party attorney fee” provision as to winning or losing disputes about the 
law.  (And in any event, PSIC makes no effort to show how much of the expense of preparing its 
summary judgment motion could be attributed solely to these two points in particular.  PSIC 
offers no argument in support of its rather extravagant assertion that it’s entitled to recover the 
entire price of its summary judgment motion.) 
 
Third, PSIC complains that plaintiff refused to admit the genuineness of the document identified 
as his application for the policy.  This arguably stands a little different from the prior two points.  
The application is part of the policy – and it was plaintiff who was suing on that very policy.  
Plaintiff either did, or should have, obtained a copy of the policy before filing suit on it.  Absent 
some genuine reason to think the documents were being falsified, plaintiff was in no legitimate 
position to deny the very policy on which his lawsuit rested.  Again, however, PSIC does not 
identify (or attempt to quantify) the additional fees or costs it was forced to incur by reason of 
this failure to admit.  PSIC took a PMK deposition of Crown (the insurance agent), and it took 
plaintiff’s own deposition.  These questions were asked and answered.  But it is neither asserted 
nor plausible that PSIC wouldn’t have asked exactly the same questions and gotten the same 
answers at these depositions, with or without an admission on RFAs. 
 
Finally, PSIC shows that it made a § 998 offer, which was of course more favorable to plaintiff 
than the end result of the case (summary judgment against plaintiff).  On that basis PSIC asks 
the Court to award some $2,125 in costs, over and above what it is seeking on its memorandum 
of costs.  Nowhere in the motion papers, however, does PSIC even identify what that additional 
$2,125 is asserted to comprise – let alone showing how it would be entitled to such additional 
costs under § 998. 
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Even if PSIC had specified the “costs” here at issue, its motion would still be unmeritorious.  
Leaving aside the distinct topic of expert fees (which are not at all involved here), § 998 simply 
provides no additional costs or other remedy to a defendant that has otherwise prevailed entirely 
in the action.  The section has bite in the situation where a plaintiff does recover something in 
the suit (thereby qualifying as the prevailing party for purposes of costs), but recovers less than 
the § 998 offer.  In that situation, a plaintiff who would otherwise recover all his costs (as the 
prevailing party) ends up forfeiting some of them; and a defendant who would otherwise recover 
none of its costs (because it didn’t prevail) ends up recovering some of them.  But when a 
defendant actually prevails in the entire litigation, it is already entitled to recover all of its 
recoverable costs, with or without any § 998 offer.  The rejected § 998 offer is simply irrelevant 
in the latter situation.  There is nothing in the statute suggesting that the categories of “costs” 
recoverable under § 998 are any different from, or more extensive than, the costs routinely 
available to a prevailing defendant in any case. 
 
Plaintiff responds by requesting sanctions of his own for “discovery abuse”.  But plaintiff shows 
no “discovery abuse” by PSIC.  PSIC was entitled to propound the RFAs; and when it believed 
that plaintiff was less than fully forthcoming in his admissions, PSIC was entitled to squawk 
about that and to seek cost-of-proof expenses assertedly resulting.  PSIC’s motion is 
unmeritorious, but that doesn’t make it sanctionable – much less “discovery abuse”. 
 

  

 2.  TIME:  9:00   CASE#: MSC15-01972 
CASE NAME: CRAWFORD  VS. U.S. BANK 
HEARING ON MOTION TO TAX OR STRIKE MEMORANDUM OF COSTS ON APPEAL 
FILED BY U.S. BANK, N.A., et al. 
* TENTATIVE RULING: * 
 
This Court (Judge Flinn) dismissed this case in 2016 on defendant’s motion for judgment on the 
pleadings, on grounds of res judicata.  In July 2018 the Court of Appeal reversed that dismissal, 
holding that res judicata was not a bar here.  It remanded the case for further proceedings, 
including consideration of the other grounds asserted in the MJOP. 
 
Plaintiff, as the prevailing party on the appeal, filed a memorandum of costs.  Defendant now 
moves to strike it.  The motion is granted in part.  (See also below for more comments and 
directions concerning case management.) 
 
Defendant points out that the memorandum of costs was untimely filed, not having been filed 
within 40 days of the Court of Appeal’s remittitur as required by CRC 8.278(c).  Witkin sets out 
the settled law on this point: 

The verified memorandum is essential, and the time provision is mandatory, so 

that failure to follow the procedure results in loss of the right to costs.  (Johnson 

v. Schimpf (1928) 91 C.A. 26, 36, 266 P. 597 [memorandum too late, stricken 

from files] ; Snodgrass v. Snodgrass (1930) 103 C.A. 412, 414, 284 P. 696 

[unverified memorandum should be stricken from files]; see 7 Cal. Proc. (5th), 

https://advance.lexis.com/document/?pdmfid=1000516&crid=c5b77bd7-fa4f-4cf8-80f4-0b4859869c41&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5S8R-1YN0-00R9-N532-00000-00&pdtocnodeidentifier=AANAAXAABAADAACAABAAB&ecomp=gyJ_kkk&prid=93bc2675-d339-41c0-880f-291cd87468f4
https://advance.lexis.com/document/?pdmfid=1000516&crid=c5b77bd7-fa4f-4cf8-80f4-0b4859869c41&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5S8R-1YN0-00R9-N532-00000-00&pdtocnodeidentifier=AANAAXAABAADAACAABAAB&ecomp=gyJ_kkk&prid=93bc2675-d339-41c0-880f-291cd87468f4
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Judgment, § 139 et seq.; on service by mail and sufficiency of verification, see 

Miller v. Cortese (1955) 136 C.A.2d 47, 48, 288 P.2d 297.) 

The court, however, has the usual power under C.C.P. 473 to relieve from delay 

caused by mistake, inadvertence, or excusable neglect.  (See Ferry v. O' Brien 

(1923) 63 C.A. 620, 626, 219 P. 467; Soda v. Marriott (1933) 130 C.A. 589, 591, 

20 P.2d 758; cf. Snodgrass v. Snodgrass, supra, 103 C.A. 414 [inadvertence of 

clerk in filing bill before notarizing was insufficient showing]; 7 Cal. Proc. (5th), 

Judgment, § 140, 141.) 

13 Witkin, California Procedure 5th, Appeals § 975 (2018). 

Plaintiff, conceding the untimeliness, states that the error was due to an oversight by counsel.  
Defendant asserts no prejudice from the untimeliness, and would receive a windfall if the 
deadline were to be strictly enforced here.  Accordingly, the Court treats plaintiff’s response to 
the motion as a request for relief under § 473, and grants it. 
 
Defendant also requests that the Court strike item (3) from the memorandum of costs, which 
represents a purported $801 cost for a transcript.  Defendant points out that there was no 
citation to the transcript in plaintiff’s appellate brief.  This Court does not have the transcript and 
cannot examine it.  Generically speaking, however, it is not usually to be expected that the 
transcript of a hearing on an MJOP would be of much relevance or use on appeal.  And if there 
were something useful or important in the transcript (perhaps a fatal admission on the record by 
opposing counsel, or a statement by the Judge constituting legal error, or something of that 
kind), one would expect that to have shown up in the appellant’s brief.  Plaintiff’s opposition 
states in entirely conclusory terms that “the review of the transcript … was most plainly critical to 
setting forth a well-prepared and meritorious appeal”, but offers no explanation as to why it was 
critical or what was found that was helpful. 
 
Accordingly, the motion is denied as to the memorandum of costs in its entirety, but granted as 
to the $801 sought for the reporter’s transcript. 
 
The Court notes that defendant’s motion papers do not comply with CRC 3.1110(f) and Local 
Rule 3.42 concerning tabbing of exhibits.  Counsel is directed to review these rules and comply 
with them as to any future filings.  Failure to do so may result in rejection or disregard of 
nonconforming papers. 
 
On a related and important subject:  The Court notes with modest concern that although its 
electronic docket appears to be complete and up-to-date in this case, the Court’s physical file 
contains none of the documents filed herein between the Court of Appeal’s grant of 
supersedeas in March 2018, and the filing of this motion in December 2018.  In particular, the 
Court does not have an official filed copy of the Court of Appeal’s opinion or remittitur, nor for 
that matter of plaintiff’s memorandum of costs.  Though docketed electronically, these items 
may have been misplaced or misfiled in the Clerk’s office.  Those documents are all physically 
available to the Court, however, because copies of them have been provided as exhibits to the 
present motion. 

https://advance.lexis.com/document/?pdmfid=1000516&crid=c5b77bd7-fa4f-4cf8-80f4-0b4859869c41&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5S8R-1YN0-00R9-N532-00000-00&pdtocnodeidentifier=AANAAXAABAADAACAABAAB&ecomp=gyJ_kkk&prid=93bc2675-d339-41c0-880f-291cd87468f4
https://advance.lexis.com/document/?pdmfid=1000516&crid=c5b77bd7-fa4f-4cf8-80f4-0b4859869c41&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5S8R-1YN0-00R9-N532-00000-00&pdtocnodeidentifier=AANAAXAABAADAACAABAAB&ecomp=gyJ_kkk&prid=93bc2675-d339-41c0-880f-291cd87468f4
https://advance.lexis.com/document/?pdmfid=1000516&crid=c5b77bd7-fa4f-4cf8-80f4-0b4859869c41&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5S8R-1YN0-00R9-N532-00000-00&pdtocnodeidentifier=AANAAXAABAADAACAABAAB&ecomp=gyJ_kkk&prid=93bc2675-d339-41c0-880f-291cd87468f4
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The physical absence of these documents is of little practical concern.  What is of concern is the 
fact that the Court has not acted in any way on the Court of Appeal’s remittitur and remand.  It is 
this Department’s practice to check every ruling and remittitur coming from an appellate court, to 
determine whether further action is required in the case.  But for whatever reason, it appears 
that neither the undersigned Judge nor his Clerk recall having seen the ruling or remittitur in this 
case before now.  Nor, to our knowledge, has either party requested that the case be set for 
hearing or otherwise acted on.  In any event, no dates for further action have been set. 
 
Accordingly, this case is set for Case Management Conference on February 25, 2019, at 8:30 
a.m.  Among the topics for that hearing will be what remains to be decided from the MJOP and 
what other action may be called for on remand. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-01860 
CASE NAME: COOLEY VS. CITY OF RICHMOND 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY CITY OF RICHMOND, RICHMOND HOUSING AUTHORITY 
* TENTATIVE RULING: * 
 
This demurrer was continued by stipulation. 

  

 4.  TIME:  9:00   CASE#: MSC16-02120 
CASE NAME: IBRAHIMI VS. WALGREEN CO. 
SPECIAL SET HEARING ON: MOTION FOR FINAL APPROVAL 
SET BY COURT 
* TENTATIVE RULING: * 
 
The Court has carefully reviewed the materials submitted in support of preliminary and final 
approval of this class action settlement, including the evidence in support of the attorney fee 
award.  (It is noted that although counsel have presented detailed billing reports in support of 
their lodestar showing, there is nothing directly discussing the imputed hourly rates shown 
thereon.  Having reviewed the time reports and the other materials concerning the work done 
and the qualifications of counsel, however, the Court is satisfied.)  There have been only a 
handful of opt-outs, and no objections to the settlement. 
 
The motion for final approval of the class settlement is therefore granted, including the 
additional costs shown in a supplemental filing. 
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 5.  TIME:  9:00   CASE#: MSC17-01540 
CASE NAME: COURTNEY VS. COMPAGLIA 
HEARING ON MOTION FOR ORDER COMPELLING COMPLIANCE WITH DEMAND 
FILED BY JOHN COMPAGLIA 
* TENTATIVE RULING: * 
 
Defendant’s motion to compel a medical examination of plaintiff is granted in part.  Plaintiff is 
ordered to appear for a medical examination at the offices of Dr. McIntyre on February 9, 2019, 
at a time to be set based on Dr. McIntyre’s scheduling availability.  Dr. McIntyre is permitted to 
record the examination, and to ask questions reasonably pertinent to forming an opinion on the 
medical issues presented in the case, such as pertinent medical history and the mechanics of 
how plaintiff was struck during the accident. 
 
The Court regards plaintiff’s objections on these points as baseless and asserted in bad faith.  
Plaintiff’s substantive defense as to the related-questions issues is half-hearted, summarizable 
as “there’s no authority directly on point so therefore it must be forbidden”.  The Court, however, 
regards it as simple common sense.  As for recording, plaintiff attempts no coherent explanation 
why one side would be permitted to record the examination while the other side would be 
forbidden to do the same.  (Plaintiff has since retreated on the latter issue.) 
 
That leaves the issue of sanctions.  The Court declines to award defendant any reimbursement 
of the $650 cancellation fee charged by Dr. McIntyre, because it does not see why defendant 
did not cancel the appointment in advance.  The Court does not buy plaintiff’s theory that “he 
who sends the last letter wins”, nor does it credit the pretense of plaintiff’s counsel that he 
honestly thought everything had been settled just because he sent that letter.  Nevertheless, it is 
fair to say that before the date set for the examination, it was sufficiently clear to both sides that 
they were at impasse concerning the two major points in dispute.  (Even if (arguendo) it wasn’t 
clear to plaintiff’s counsel, it surely was clear to defendant’s counsel.)  Hence, defendant’s 
counsel could see that it was going to be an unproductive and pointless exercise for plaintiff, her 
observing nurse, and the examining doctor to show up for an examination date that predictably 
was not going to go forward.  Defendant should have moved for an order compelling 
examination at that time. 
 
The Court, however, does award $680.20 as sanctions for the motion, as those fees and costs 
would doubtless have been incurred just the same if defendant had filed this motion instead of 
proceeding with the scheduled “examination” date.  Such fees are awarded jointly and severally 
against plaintiff and her attorney, payable to defendant’s attorney within 30 days hereof. 
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 6.  TIME:  9:00   CASE#: MSC18-00380 
CASE NAME: CITY OF WALNUT CREEK  VS.  J.B. JOHN 
SPECIAL SET HEARING ON: EVIDENTIARY HEARING ON COMPLAINT 
SET BY CITY OF WALNUT CREEK 
* TENTATIVE RULING: * 
 
All parties appearing in this action have signed and filed a stipulation for entry of judgment.  
Counsel should appear with a judgment for the Court’s signature. 

  

 7.  TIME:  9:00   CASE#: MSC18-00885 
CASE NAME: TRUJILLO VS. PLANNED PARENTHOOD 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY PLANNED PARENTHOOD, et al. 
* TENTATIVE RULING: * 
 
Defendants Planned Parenthood: Shasta-Diablo, Inc. and Dawn Weinstein demur to the 

complaint.  The demurrer is sustained with leave to amend. Plaintiff may file and serve an 

amended complaint within 30 days. 

Plaintiff sued the Defendants for various causes of action, all substantive variations on the 

general theme of medical malpractice – (1) professional negligence, (2) negligent supervision, 

(3) negligent misrepresentation, (4) breach of written contract, and (5) breach of oral contract. 

Planned Parenthood is a defendant in all causes of action, while Weinstein is defendant in 

causes of action one and three.  Defendants have demurred to each plaintiff’s claims for the 

failure to state a cause of action based on the statute of limitations being expired.  (Plaintiff does 

not contest defendants’ point that if limitations have run on a malpractice claim, the same result 

would carry over to all of the causes of action pleaded.) 

Plaintiff’s complaint is based upon medical treatment that she received from defendants on 

January 26, 2017.  (Comp. ¶¶ 6, 27-29.)  During that visit, plaintiff underwent an ultrasound and 

was told that she an intrauterine pregnancy.  (Comp. ¶¶16, 29.)  Plaintiff alleges that Weinstein 

was negligent because she did not consult with a medical doctor when the circumstances 

required it.  (Comp. ¶¶ 30-32.)  As it turned out, however, plaintiff had an ectopic pregnancy, 

which required emergency surgery and hospitalization from January 30 to February 3, 2017.  

(Comp. ¶¶6, 16, 18.)  She was then hospitalized again from February 4 to either the 8 or 11. 

(Comp. ¶19.)  Plaintiff alleges that she “did not know, and had no reason to know, that 

defendants were negligent prior to January 30, 2017.”  (Comp. ¶17.) 

Before filing her complaint, plaintiff sent a timely notice of intent to sue to defendants, which 

extended the statute of limitations by 90 days.  (Comp. ¶21.) 

Plaintiff’s allegation that she had no knowledge (or reason to know) “prior to January 30” is 

critical, because if January 30 is the accrual date, then the math works out that this action was 

filed one day past the deadline.  If January 30, 2017 is used as the accrual date and 90 days is 
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added to that date, the statute of limitations ran out on April 30, 2018.  Plaintiff filed her 

complaint on May 1, 2018.  Thus, based on the allegations in the complaint, defendants have 

shown that the statute of limitations has expired.  

Anticipating this difficulty, plaintiff’s complaint attempts to articulate several bases why 

limitations had not yet run.  She argues that the delayed-discovery date was not January 30.  

She also argues that tolling applies.  As currently alleged, the tolling theory is legally defective, 

and the complaint does not include sufficient facts to support the delayed discovery theory.  The 

demurrer is therefore sustained, though with leave to amend. 

Delayed Discovery 

In medical malpractice cases, the general rule is that “a cause of action accrues when the 

plaintiff is aware, or reasonably should be aware, of ‘injury,’ a term of art which means ‘both the 

negligent cause and the damaging effect of the alleged wrongful act.’  [Citations.]”  (Arroyo v. 

Plosay (2014) 225 Cal.App.4th 279, 290; see also Jolly v. Eli Lilly & Co. (1988) 44 Cal.3d 1103, 

1110-11.)  

Although not cited by the parties, Drexler v. Petersen (2016) 4 Cal.App.5th 1181, is instructive 

as it involved a delayed discovery question based on a claim for a failure to diagnose. There the 

court explained that when a plaintiff’s case is based on a failure to diagnose or treat a 

preexisting condition, “the plaintiff … may discover the injury when the undiagnosed condition 

develops into a more serious condition, but before it causes the ultimate harm.  [Citation.]  With 

the worsening of the plaintiff's condition, or an increase in or appearance of significant new 

symptoms, the plaintiff with a preexisting condition either actually (subjectively) discovers, or 

reasonably (objectively) should be aware of, the physical manifestation of his or her injury.  

[Citations.]”  (4 Cal.App.5th at 1194.)  

Here, the complaint alleges that plaintiff went to the hospital on January 30, 2017 and that she 

did not know defendants were negligent prior to January 30.  (Comp. ¶¶ 15, 16.)  That implies 

that plaintiff did learn (or have reason to know) of defendants’ negligence as of January 30 – but 

it does not actually admit that to be the case.  Neither, however, is there any allegation that 

plaintiff came to learn of the negligence after January 30 – let alone any explanation of when 

and how she claims that to have occurred.  On the present state of the complaint, then, the 

allegations point to a January 30 accrual date, but do not entirely foreclose the possibility that 

plaintiff may be able to allege a later date with additional factual allegations.  For that reason, 

the Court grants leave to amend. 

Plaintiff correctly notes that the statute of limitations does not ordinarily run while the physician-

patient relationship is ongoing.  (Hundley v. St. Francis Hospital (1958) 161 Cal.App.2d 800, 

806.)  Plaintiff does not, however, allege facts to support such an argument in this case.  If she 

has such facts, she may include them when she amends her complaint.  
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Tolling 

Plaintiff argues that her claims should be tolled while she was in the hospital.  She relies on see 

Lewis v. Superior Court (Perret) (1985) 175 Cal.App.3d 366, 376-77, and Code of Civil 

Procedure § 353.1.  (See Comp. ¶¶ 18, 19.)  These citations are clearly inapplicable.  Lewis 

involved a situation where the attorney was unable to timely file a complaint because of 

debilitating accident.  In other words, the disability to file was current at the time the limitations 

period would have run.  Here, the asserted disability occurred nearly a year before the deadline.  

Assuming without deciding that plaintiff could not practically have filed this action in February 

2017, then, there is no reason why she was disabled from filing it during the rest of 2017 or the 

first four months of 2018.  Section 353.1 is even further afield, applying when a law practice is 

taken over by the courts.  

In addition to Lewis, plaintiff cites to three cases to support her tolling argument in her 

opposition.  None is on point.  Two cases involved courts finding that a statute of limitations 

would not bar a claim based on equitable principles.  (Bollinger v. National Fire Ins. Co. (1944) 

25 Cal.2d 399; Kleinecke v. Montecito Water Dist. (1983) 147 Cal.App.3d 240.)  Plaintiff has 

made no attempt to show how either case would apply here.  The third involved a question of 

tolling related to the requirement that a case be brought to trial within five years – not a relevant 

consideration here.  (Ferk v. County of Lake (1988) 205 Cal.App.3d 268, 273.) 

  

 8.  TIME:  9:00   CASE#: MSC18-01350 
CASE NAME: ANDERSON VS. WELLS FARGO 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
Defendant’s demurrer to the first amended complaint is sustained without leave to amend. 
 
Plaintiffs in this case tacitly acknowledge that they have been in default on their mortgage since 
2012.  In July 2018 they filed what they (conclusorily) allege to have been a complete 
application for modification of their loan.  Three business days later they filed the present 
lawsuit, alleging that defendant had not timely processed or acted on their modification request 
in various ways. 
 
Defendant demurred to the original complaint in this case.  Plaintiffs’ counsel refused to engage 
in the required meet-and-confer, and filed no opposition to the demurrer.  The demurrer was 
sustained with leave to amend.  The ruling addressed a variety of individual problems with 
individual causes of action.  Overall, however, the ruling noted that the entire complaint was 
subject to an over-arching defect, namely the absence of any allegation of materiality of any of 
the asserted procedural violations by defendant: 
 

Wells correctly points to a defect that runs through the entire complaint and 
undermines all of its causes of action, namely the absence of sufficient 
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allegations that the various asserted statutory violations were material – meaning 
that, but for the procedural violations, plaintiffs would have succeeded in 
preventing Wells’s foreclosure by securing an alternative arrangement with Wells.  
HBOR provides relief only for a “material” violation.  Civ. Code, § 2924.12(a),(b).  
Here, the various statutory violations asserted were procedural – premature 
notices or sales (§ 2924.11), lack of a single point of contact (§ 2924.7), and 
notice of default without communication (§ 2923.5).  Assuming that those things 
occurred and that they violated the statutes, that does not in itself show that 
plaintiffs were harmed in a way that would give rise to a cause of action.  The 
harm to plaintiffs here is that they face foreclosure when they desire refinancing.  
But if they would have suffered foreclosure with or without the procedural 
violations, then the procedural violations are inconsequential.  Even if following 
the proper procedures might have delayed the foreclosure by some modest time, 
the value of such delay is not the harm plaintiffs seek to redress here – nor, if the 
foreclosure would be otherwise righteous, is it the purpose of these statutes to 
enable delinquent debtors to stave off the inevitable.  To state valid causes of 
action, therefore, plaintiffs must allege that the violations caused them to suffer or 
face a foreclosure that would otherwise have been forestalled.  They must show 
the causal connection between the procedural violations they assert and the 
harm they allege. 
 
Plaintiffs do not allege anything of that kind.  The best they have alleged is that 
the procedural violations have deprived them of a “fair opportunity to be 
evaluated” for foreclosure prevention alternatives (complaint ¶ 26).  Unless that 
“fair opportunity to be evaluated” would have resulted in actually preventing 
foreclosure, though, the “fair opportunity” would be of no help to plaintiffs, and the 
loss of it is not “material” for purposes of § 2924.12.  If plaintiffs would suffer 
foreclosure whether the bank played it by the book or cut corners, then the 
corner-cutting does not render plaintiffs any worse off.  Plaintiffs also allege that 
their recent application rests on a change of circumstances – but they do not 
allege what that change is, much less how it would have guaranteed that their 
application was going to be successful if timely evaluated. 

 
Plaintiffs, with new counsel, filed a first amended complaint.  Their counsel engaged in only 
cursory meet-and-confer, however, and again plaintiffs have filed no opposition to defendant’s 
demurrer. 
 
As before, there are a number of particular problems with particular causes of action in the FAC.  
The Court sees no need to discuss them individually, however, because again there is no 
allegation of materiality.  There is still no allegation, or even suggestion, that if the bank had 
done anything differently procedurally, the different procedure would have yielded a different 
substantive result – that if the procedures had been improved, plaintiffs would have succeeded 
in obtaining a loan modification, or by any other means would have succeeded in avoiding 
foreclosure.  That failure is still fatal to the entire complaint. 
 
The only arguable exception to the foregoing is plaintiffs’ allegation, in their § 17200 cause of 
action, that the bank has been “improperly collecting unlawful payments from Plaintiffs while 
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failing to timely review their Application for Loan Modification” (FAC ¶ 44(d)).  As the Court 
noted last time, there is considerable irony in this allegation, given that plaintiffs tacitly 
acknowledge having been in default on their mortgage since 2012.  But there is still no 
specification of what “unlawful payments” are being collected; nor whether there is any basis for 
labeling those payments as “unlawful” other than on the basis of plaintiffs’ faulty allegations as 
to loan modification application.  (Nor, for that matter, is it quite clear that any payments are 
actually being “collected” rather than merely charged against the account, given the six-plus-
year history of nonpayment here.)  Assuming that some payments are actually being collected 
here, though, it hardly follows that the bank is receiving any more money than it is squarely 
entitled to, in light of the overall default.  Unless plaintiffs propose to pay the arrears and all 
charges in full, therefore, any additional fees nominally added to their unpaid balance would 
seem to be of no real consequence. 
 
At this point, given (1) the Court’s prior demurrer ruling, (2) the inadequate meet-and-confer, 
and (3) the absence of any opposition to this demurrer, the Court assumes that plaintiffs have 
alleged the best case they can.  Accordingly, it grants no leave to amend further.  If plaintiffs 
seek to contest this tentative to seek further leave, they should come to the hearing prepared to 
specify what they propose to do by amendment; why that will be substantively viable; and why it 
hasn’t been alleged before now. 
 

  

 9.  TIME:  9:00   CASE#: MSC18-01590 
CASE NAME: THOMPSON BUILDERS VS. LAFAYETTE 
HEARING ON MOTION FOR GENERAL REFERENCE & APPOINTMENT OF REFEREE 
FILED BY LAFAYETTE TOWN CENTER, LLC. 
* TENTATIVE RULING: * 
 
This motion was taken off calendar at a CMC last week. 

  

10.  TIME:  9:00   CASE#: MSC18-02060 
CASE NAME: WENCE VS. CRUZ 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY RAYANN CRUZ 
* TENTATIVE RULING: * 
 
Defendant moves to strike plaintiff’s prayer for punitive damages.  The motion is unopposed, 
and it is granted.  The rote factual allegations in support of punitive damages are insufficient in 
detail and content to support the prayer. 
 
As for leave to amend:  Plaintiff has neither opposed this motion, nor agreed to delete the 
punitive damages prayer in meet-and-confer.  If plaintiff thought his present allegations properly 
support a prayer for punitive damages, he ought to have opposed the motion.  If he thought he 
could make better allegations for that purpose, he should have either offered to amend in meet-
and-confer, or requested leave to amend.  If he agreed he has no pleadable case for punitives, 
he should have stipulated to striking the allegation.  At this point, having heard nothing from 
plaintiff, the Court assumes he has nothing to add, and so denies leave to amend.  If plaintiff 
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intends to contest this tentative to seek leave to amend, he should come to the hearing with 
(1) a specific proposal for amendment, and (2) an explanation why that was not proposed or 
accomplished in the mandatory meet-and-confer. 
 
Defendant’s request for judicial notice is denied as unnecessary. 
 

  

11.  TIME:  9:00   CASE#: MSL17-02008 
CASE NAME: BH FINANCIAL VS. ARMSTRONG 
HEARING ON MOTION FOR ENTRY OF JUDGMENT PURSUANT TO STIPULATION 
FILED BY BH FINANCIAL SERVICES, INC. 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for entry of judgment pursuant to Code of Civil Procedure § 664.6 
is granted.  Judgment will be entered in favor of plaintiff, against defendant, in the amount of 
$1,150.06, including costs and attorney fees. 

  

12.  TIME:  9:00   CASE#: MSL17-02509 
CASE NAME: UNIFUND CCR  VS.  WILLIS 
HEARING ON MOTION TO REOPEN CASE UNDER CCP 473B 
FILED BY UNIFUND CCR, LLC, 
* TENTATIVE RULING: * 
 
Plaintiff moves under Code of Civil Procedure § 473 for relief from the dismissal occurring on 
September 20, 2018, when counsel did not appear at an OSC hearing.  The motion is granted, 
and the dismissal is vacated. 
 
However, that still leaves the problem for which the OSC was issued, namely plaintiff’s failure to 
proceed with a default or default judgment after a proof of service of process on the original 
complaint in July 2017, and again on the first amended complaint in March 2018.  (The Court 
also notes that there may be some question about the latter POSS.)  The case is therefore set 
for a further OSC why the case should not be dismissed for failure to prosecute, on May 13, 
2019, at 8:30 a.m. 
 

  

13.  TIME:  9:00   CASE#: MSL18-00269 
CASE NAME: CAVALRY VS. CALLAWAY 
HEARING ON MOTION TO VACATE DEFAULT & DEFAULT JUDGMENT 
FILED BY BRENDA CALLAWAY 
* TENTATIVE RULING: * 
 
Defendant Callaway moves for relief from her default and default judgment under Code of Civil 
Procedure § 473.  However, there is nothing in the file indicating that this motion was served on 
the plaintiff.  Accordingly, the motion is taken off calendar without prejudice to refiling with 
proper service. 
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14.  TIME:  9:00   CASE#: MSL18-04889 
CASE NAME: JEFFERSON CAPITAL VS. PEARSON 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY JEFFERSON CAPITAL SYSTEMS, LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to deem matters admitted is granted.  The matters requested in the Plaintiff’s 

First Set of Requests for Admissions (served on or about September 28, 2018) are deemed 

admitted.  Plaintiff’s counsel must lodge a proposed order with a declaration confirming that no 

responses were served prior to the hearing.  No sanctions are sought or documented, and none 

are awarded. 

  

15.  TIME:  9:00   CASE#: MSN18-2082 
CASE NAME: TRUSTCARE VS. ZAHN 
HEARING ON PETITION FOR ORDER COMPELLING ARBITRATION & FOR STAY 
FILED BY TRUSTCARE FIDUCIARY SERVICES 
* TENTATIVE RULING: * 
 
The Court has received nothing since its previous tentative ruling on this petition, but the Court 
continues to have the same concerns addressed in that tentative.  Counsel should appear 
(CourtCall acceptable) to report on the state of Ms. Zahn’s representation. 

 

 
 


